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ECSM-RFP-2021-0649
Virtual Engagement Platform

Part 1. Interpretation

11

Elections Canada hereby amends in accordance with this amendment the Request for
Proposal for Virtual Engagement Platform bearing number ECSM-RFP-2021-0649 and
dated March 23, 2022 (the “RFP”). This amendment hereby forms part of the RFP.

1.2 Unless defined herein or unless the context otherwise requires, all of the words and
phrases defined in the RFP and used in this amendment shall have the same meanings
assigned to them in the RFP.

Part 2. Questions and Answers

The following question(s) have been asked in response to the Request for Proposal and
Elections Canada hereby answers as follows:

2.1

2.2

Question No. 10

Question: If budget isn’t a limiting factor would Elections Canada be interested in a
custom-built engagement platform or is an off-the-shelf solution sufficient?

Answer: Elections Canada is leaving it up to the suppliers to provide a solution that
meets our requirements, as outlined in the SOW. It is the bidder’s responsibility
to ensure that whatever solution they propose, the pricing is competitive.

Question No. 11

Question: In order to derive at a licensing cost estimate we are seeking the total number
of named users that will access the solution.

(a)What are the anticipated total number of internal users that will require
access to the solution?

(b) What is the volume of external users (constituent/stakeholder) that will be
accessing the solution on a monthly basis?

For each of these user counts, please provide total number of users, and not
just number of users accessing the system at any one time.

Answer: With respect to the number of internal users, as per Section 6.01. F of the
SOW, there is a requirement for at least one Admin account (full editing
access, permissions and accounts management). For project admin accounts
with admin capacities delegated to a specific consultation project, we
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2.3

24

2.5

anticipate needing 1-3 per project. In total, this could mean 15 accounts of
this kind simultaneously if we have an average of 3-5 consultation projects per
month.

Regarding the number of external users, it will vary largely between projects.
We anticipate that some projects will have between 0 and 10 participants,
most will have between 10 and 50 participants and some will have 50-200. We
don’t expect to have consultations that will have more that this amount.

Question No. 12

Question: The SOW outlines that there are both consulting, technology platform and
managed services components (with a particular focus on the impact of the
technology service being delivered). However, the Mandatory Technical
Evaluation makes reference to the "resource", the Rated Technical Evaluation
to "resources" and in some criterial (e.g. M2) "bidder must demonstrate". It is
unclear if "resource/s/demonstration" is the technology and/or the person
delivering service. This is an important distinction and we wish to request
Elections Canada to clarify where in the Evaluation Criteria they wish to seek
understanding on the humans designing and delivering the services, and the
technology platform capabilities and qualifications itself.

Answer: Our focus is on the performance of the platform. M2, for example, is focusing
on the accessibility of the platform.

Question No. 13

Question: It is noticeable that there are no requirements for either data residency or
Protected B / Medium Integrity / Medium Availability or resources that are
operating within Canada. Has Elections Canada considered the ramifications
of the security risks and would Elections Canada consider making mandatory
these technical requirements to ensure cybersecurity standards are upheld?

Answer: This question will be answered in a subsequent amendment.

Question No. 14

Question: In the Mandatory Criteria, Elections Canada references "the resource" and in
the Rated Criteria, Elections Canada references multiple resources and
requests a team structure as well as proposed names of individuals who are
likely to be assigned to those roles. The SOW, however, details expectations
for design workshops led by the bidder post-award.

Based on the requirements in the SOW, the final scope/project team of this
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2.6

2.7

Answer:

Question

Question:

project will be best determined by the successful bidder through the post-
award consultations with Elections Canada. As such it seems preliminary to
put forth specific individuals and a defined project structure. Would Elections
Canada be willing to remove the requirement to name individuals to the
project and therefore modify the rated criteria and evaluate based on
expected team structure and previous projects?

For the rated criteria in question, bidders can provide a proposed structure of
roles rather than name individuals assigned to the roles. This structure can
change if a more appropriate structure is agreed upon post-award.

No. 15

The Articles of Agreement of the Contract included in the RFP contains no
clause limiting the Contractor’s liability for damages and Section 12 of the
General Conditions Annex E is a broad liability clause. A standard limitation of
liability clause is contained in contracts for IM/IT procurements. This
limitation of liability clause reflects for the most part, a commercially
reasonable allocation of risk between Canada and the Contractor in keeping
with Treasury Board policy regarding Contractor’s liability in Crown
procurements. In fact, the standard IM/IT limitation of liability clause is used
by departments and agencies other than PSPC and SSC such as, Elections
Canada. In view of the foregoing, we request that Elections Canada adds the
IM/IT limitation of liability SACC Manual clause no. NOOOOC
(https://buyandsell.gc.ca/policy-and-guidelines/standard-acquisition-clauses-
and-conditions-manual/5/N/N0O000C/4) in the Articles of Agreement and that
such provision replaces Section 12 of the General Conditions in Annex E

Answer: Section 12 of the General Conditions will remain as is.

Question

Question:

No. 16

As a reseller of third-party public cloud services we must resell such cloud
services under the terms and conditions imposed by the 3rd party cloud service
provider. In the cloud industry, public cloud offerings are provided under a
supplier's standard cloud terms which are applicable to all clients. This enables
cloud providers to ensure stability and uniformity in their cloud solution
offerings. As a result, we request that you confirm that a Bidder will be allowed
to include in its proposal any 3™ party cloud service provider terms and
conditions and that such 3™ party cloud services will be solely governed by such
terms.

Answer: The terms and conditions attached to this RFP will form part of the Contract

and these will be the terms and conditions that EC will adhere to.
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2.8

2.9

Question No. 17

Question: Given the nature of the Foreground Information that will be developed under

Answer:

this RFP, we request that Elections Canada replaces Annex D (Supplemental
Conditions Elections Canada to Own Intellectual Property Right) with
Supplemental General Conditions 4006 Contractor to Own Intellectual
Property Rights in Foreground Information(https://buyandsell.gc.ca/policy-
and-guidelines/standard-acquisition-clauses-and-conditions-
manual/4/4006/3)

Yes. As such, the Request for Proposal is amended in accordance with Section
3.2 of this amendment.

Question No. 18

Question: Section 13.01 (Fair Price Certification) of the Articles of Agreement and Annex

Answer:

F (Fair Price Certificate) - A competitive RFP process that results in a
comparison of rates proposed by more than one Bidder is the most fair,
efficient, and effective means of determining the lowest price and best value to
Canada, as the Bidder has to bid against competitors. Current policy in the
Canadian Government for competitive RFPs indicates that clauses, such as the
Price Protection - Most Favoured Customer Clause, apply only to non-
competitive procurement process for goods and services over $50,000. In this
case, the RFP is competitive and has an evaluation methodology that
establishes a competitive financial outcome.

Canada is already protected by Section 2.19 (Price Justification) of Part 2 that
governs the bid response. Therefore, the fair price certification clause should
not have been included in the Articles of Agreement and Annex F.

As a result, Section 13.01 and Annex F Fair Price Certification should be deleted.

As stipulated in Section 2.19 Price Justification of the RFP, the Fair Price
Certification will only be requested in the event that when conducting a
competitive procurement, there is only one responsive bidder. In this case, EC
will request the supplier to provide a Fair Price Certificate to ensure that the
price offered is fair, which will form Annex F Fair Price Certification of the
Resulting Contract. In the case where a Fair Price Certificate is obtained, the
resulting contract must include a clause that gives the right to Elections Canada
to terminate, should the certification be found to be untrue; Section 13.01
speaks to this. As such, Section 13.01 and Annex F Fair Price Certification will
remain.
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2.10 Question No. 19

2.11

Part 3.

3.1

Question: Elections Canada has outlined a number of services and support that are

difficult to estimate and given that they are difficult to estimate it is in turn
difficult with any accuracy to price. According to your RFP, this includes:

e 24/7 moderation

e communication advice

e options and approach for EC public engagement initiatives

e research and create public engagement strategies, among other services

This is for, as per your RFP, "an unlimited number of consultations

projects". However, in the Pricing Table, although referring to Part lll Scope of
Work, what is listed only pertains to the platform, training, and support of the
platform on a fixed price basis. As a company that has successfully supported
hundreds of federal government consultations we know that the expert
services that you are expecting is extremely important to a successful project
and can be extensive in the hours and breadth of engagement services
required. So, how is Elections Canada planning to remunerate the supplier for
this unknown amount of effort?

Answer: This question will be answered in a subsequent amendment.
Question No. 20
Question: Would Elections Canada consider extending the deadline of the RFP?

Answer: The Request for Proposal closing date has been extended until May 3, 2022, at

2:00PM (Gatineau Time)

Amendments

Amendment to the closing date of the Request for Proposal
The Request for Proposal is hereby amended as follows:

On Page 1 of the RFSO:

Request for Proposal Closing Date:

Delete: April 26, 2022 at 2:00 p.m. (Gatineau time)
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3.2

Insert: May 3, 2022 2022 at 2:00 p.m. (Gatineau time)

Amendment to Annex D Supplemental Conditions Elections Canada to Own
Intellectual Property Rights:

Delete: Annex D Supplemental Conditions Elections Canada to Own Intellectual Property
Rights

Insert: Annex D Supplemental Conditions Contractor to Own Intellectual Property Rights
in Foreground Information
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Annex D
Supplemental Conditions

Contractor to Own Intellectual Property Rights in Foreground Information

Article 1 Interpretation

Section 1.01 - Definition

1.01.01

1.01.02

In the Contract, unless the context otherwise requires:

"Background Information" means all Intellectual Property that is not Foreground
Information that is incorporated into the Work or necessary for the performance of the
Work and that is proprietary to or the confidential information of the Contractor, its
subcontractors or any other third party;

"Firmware" means computer programs that are stored in integrated circuits, read-only
memory or other similar devices within the hardware or other equipment;

"Foreground Information" means all Intellectual Property first conceived, developed,
produced or reduced to practice as part of the Work under the Contract;

"General Conditions" means the general conditions that form part of the Contract;

"Intellectual Property" means any information or knowledge of an industrial, scientific,
technical, commercial, literary, dramatic, artistic or otherwise creative nature relating to
the Work, whether oral or recorded in any form or medium and whether or not subject to
copyright; this includes but is not limited to any inventions, designs, methods, processes,
techniques, know-how, show-how, models, prototypes, patterns, samples, schematics,
experimental or test data, reports, drawings, plans, specifications, photographs, manuals
and any other documents, Software, and Firmware;

"Intellectual Property Right" means any intellectual property right recognized by law,
including any intellectual property right protected by legislation such as patents,
copyright, industrial design, integrated circuit topography, and plant breeders' rights, or
subject to protection under the law as trade secrets and confidential information.

"Software" means any computer program whether in source or object code (including
Firmware), any computer program documentation recorded in any form or upon any
medium, and any computer database, including any modification.

Elections Canada's primary objective in entering into the Contract is to receive the
deliverables contracted for, to be able to use those deliverables, and any Intellectual
Property arising by virtue of the Contract for Elections Canada's activities, including future
contracts, procurements and to protect or advance the broader public interest. These



1.01.03

1.01.04

1.01.05

supplemental general conditions do not affect any existing Intellectual Property Rights in
any information belonging to Elections Canada, the Contractor or a third party.

Words and expressions defined in the General Conditions and used in these supplemental
general conditions have the meanings given to them in the General Conditions. In the
event of any inconsistency between the General Conditions and these supplemental
general conditions, the applicable provisions of these supplemental general conditions will
prevail. If the General Conditions include a section on "Copyright", they are amended by
deleting the section in its entirety.

If supplemental general conditions 4001, 4003 and 4004 are also incorporated in the
Contract, the provisions of those supplemental general conditions concerning the
ownership of Intellectual Property will prevail in relation to the subject matter of those
supplemental general conditions.

References in these supplemental general conditions to the Contractor owning the
Foreground Information or any rights in it refer to the Contractor, its subcontractors, its
suppliers, its agents, its representatives or any of their employees owning such information
or rights, as applicable.

Article 2 Records and disclosure of Foreground Information

2.01.01

2.01.02

2.01.03

During and after the performance of the Contract, the Contractor must keep detailed
records of the Foreground Information, including details of its creation, ownership and
about any sale or transfer of any right in the Foreground Information. The Contractor must
report and fully disclose to Elections Canada all Foreground Information as required by the
Contract. If the Contract does not specifically state when and how the Contractor must do
so, the Contractor must provide this information when requested by the Contracting
Authority or a representative of the department or agency for which the Contract is
performed, whether before or after the completion of the Contract.

Before and after final payment to the Contractor, the Contractor must provide Elections
Canada with access to all records and supporting data that Elections Canada considers
pertinent to the identification of Foreground Information.

For any Intellectual Property that was developed or created in relation to the Work,
Elections Canada will be entitled to assume that it was developed or created by Elections
Canada, if the Contractor's records do not list that Intellectual Property or do not indicate
that it was created by the Contractor, or by someone on behalf of the Contractor, other
than Elections Canada.

Article 3 Ownership of Intellectual Property Rights in Foreground Information

3.01.01

All Intellectual Property Rights in the Foreground Information belong to the Contractor as
soon as they come into existence.



3.01.02

3.01.03

3.01.04

3.01.05

Despite the Contractor's ownership of all the Intellectual Property Rights in the Foreground
Information, Elections Canada has unrestricted ownership rights in any prototype, model,
custom or customized system or equipment that is a deliverable under the Contract,
including manuals and other operating and maintenance documents. This includes the
right to make them available for public use, whether for a fee or otherwise, sell them or
otherwise transfer ownership in them.

Any personal information, as defined in the Privacy Act, R.S., 1985, c. P-21, collected by the
Contractor in the execution of the Work under the Contract becomes the property of
Elections Canada immediately upon collection and must be used only for the performance
of the Work. The Contractor has no right in any such personal information.

If the Work under the Contract involves the preparation of a database or other compilation
using information or data supplied by Elections Canada and any personal information
referred to above, the Intellectual Property Rights in the database or compilation
containing such information will belong to Elections Canada. The Contractor's Intellectual
Property Rights in the Foreground Information are restricted to those capable of being
exploited without the use of the information or data supplied by Elections Canada and the
personal information.

The Contractor must maintain the confidentiality of the information or data supplied by
Elections Canada and the personal information as required in the General Conditions. The
Contractor must return all the information belonging to Elections Canada on request or on
completion or termination of the Contract. This includes returning all hard copies and
electronic copies as well as any paper or electronic record that contains any part of the
information or information derived from it.

Article 4 Licenses to Intellectual Property Rights in Foreground and Background Information

4.01.01

4.01.02

4.01.03

As Elections Canada has contributed to the cost of developing the Foreground Information,
the Contractor grants to Elections Canada a license to exercise all Intellectual Property
Rights in the Foreground Information for Elections Canada's activities. Subject to any
exception described in the Contract, this license allows Elections Canada to do anything
that it would be able to do if it were the owner of the Foreground Information, other than
exploit it commercially and transfer or assign ownership of it. The Contractor also grants to
Elections Canada a license to use the Background Information to the extent that it is
reasonably necessary for Elections Canada to exercise fully all its rights in the deliverables
and in the Foreground Information.

These licenses are non-exclusive, perpetual, irrevocable, worldwide, fully-paid and royalty-
free. Neither license can be restricted in any way by the Contractor providing any form of
notice to the contrary, including the wording on any shrink-wrap or click-wrap license or
any other kind of packaging, attached to any deliverable.

For greater certainty, Elections Canada's licenses include, but are not limited to:



4.01.04

(a)

(b)

(c)

(d)

(e)

the right to disclose the Foreground and Background Information to third parties
bidding on or negotiating contracts with Elections Canada and to sublicense or
otherwise authorize the use of that information by any contractor engaged by
Elections Canada solely for the purpose of carrying out such contracts. Elections
Canada will require these third parties and contractors not to use or disclose that
information except as may be necessary to bid on, negotiate or carry out those
contracts;

the right to disclose the Foreground and Background Information to other
governments for information purposes;

the right to reproduce, modify, improve, develop or translate the Foreground and
Background Information or have it done by a person hired by Elections Canada.
Elections Canada, or a person designated by Elections Canada, will own the
Intellectual Property Rights associated with the reproduction, modification,
improvement, development or translation;

without restricting the scope of any license or other right in the Background
Information that Elections Canada may otherwise hold, the right, in relation to any
custom-designed or custom-manufactured part of the Work, to exercise such of the
Intellectual Property Rights in the Background Information as may be required for the
following purposes:

i. for the use, operation, maintenance, repair or overhaul of the custom-designed
or custom-manufactured parts of the Work;

ii. in the manufacturing of spare parts for maintenance, repair or overhaul of any
custom-designed or custom-manufactured part of the Work by Elections
Canada, if those parts are not available on reasonable commercial terms to
enable timely maintenance, repair or overhaul;

for Software that is custom designed for Elections Canada, the right to use any source
code the Contractor must deliver to Elections Canada under the Contract.

The Contractor agrees to make the Background Information, including in the case of
Software, the source code promptly available to Elections Canada for any purpose
mentioned above. The license does not apply to any Software that is subject to detailed
license conditions that are set out elsewhere in the Contract. Furthermore, in the case of
commercial off-the-shelf software, the Contractor's obligation to make the source code
promptly available to Elections Canada applies only to source code that is within the
control of or can be obtained by the Contractor or any subcontractor.

Article 5 Contractor's Right to Grant Licenses

5.01.01

The Contractor represents and warrants that it has the right to grant to Elections Canada
the licenses and any other rights to use the Foreground and Background Information. If



the Intellectual Property Rights in any Foreground or Background Information are or will be
owned by a subcontractor or any other third party, the Contractor must have or obtain
promptly a license from that subcontractor or third party that permits compliance with
section 4 or arrange, without delay, for the subcontractor or third party to grant promptly
any required license directly to Elections Canada.

Article 6 Waiver of Moral Rights

If requested by Elections Canada, during and after the Contract, the Contractor must provide a written
permanent waiver of moral rights, as defined in the Copyright Act, R.S., 1985, c. C-42, from every
author that contributes to any Foreground Information subject to copyright protection that is a
deliverable to Elections Canada under the Contract. If the Contractor is an author of the Foreground
Information, the Contractor permanently waives the Contractor's moral rights in that Foreground
Information.

Article 7 License to Intellectual Property Rights to Elections Canada's Information

7.01.01

7.01.02

Any information supplied by Elections Canada to the Contractor for the performance of the
Work remains the property of Elections Canada. The Contractor must use Elections
Canada's Information only to perform the Contract.

If the Contractor wants to use any information owned by Elections Canada for the
commercial exploitation or further development of the Foreground Information, the
Contractor must obtain a license from the department or agency for which the Contract is
performed. In its request for a license to that department or agency, the Contractor must
explain why the license is required and how the Contractor intends to use the information.
If the department or agency agrees to grant a license, conditions will be negotiated
between the Contractor and that department or agency and may include the payment of a
compensation to Elections Canada.

Article 8 Transfer or License of Contractor's Rights

8.01.01

8.01.02

8.01.03

During the Contract, the Contractor must not sell, transfer, assign or license the
Foreground Information without first obtaining the Contracting Authority's written
permission.

After the Contract, if the Contractor transfer ownership in the Foreground Information, the
Contractor is not required to obtain Elections Canada's permission, but must notify the
department or agency for whom the Contract is performed in writing of the transfer by
referring to the serial number of the Contract and its date and by providing details about
the transferee, including the conditions of the transfer. The Contractor must ensure that
the transfer requires the transferee to notify the Elections Canada of any future transfer.
Any transfer must be subject to all Elections Canada's rights to use the Foreground
Information.

After the Contract, if the Contractor grants a license or any other right (other than a



8.01.04

transfer of ownership) to a third party to use the Foreground Information, the Contractor
is not required to notify Elections Canada, but the license or right granted must not affect
Elections Canada's rights in any way.

If the Contractor at any time transfers ownership of or grants rights in the Foreground
Information that interfere in any way with Elections Canada's rights to use the Foreground
Information, the Contractor must, if requested by Elections Canada, immediately take all
steps necessary to restore Elections Canada's rights. If the Contractor is not successful in
doing so, within the time reasonably required by Elections Canada, the Contractor must
immediately reimburse Elections Canada for all costs Elections Canada incurs to do so
itself.

Article 9 Transfer of Intellectual Property Rights upon Termination of the Contract for Default

9.01.01

9.01.02

If Elections Canada terminates the Contract in whole or in part for default, Elections
Canada may, by giving notice to the Contractor, require the Contractor to transfer to
Elections Canada all the Intellectual Property Rights in the Foreground Information,
including the rights owned by subcontractors. In the case of Intellectual Property Rights in
the Foreground Information that have been sold or assigned to a third party, the
Contractor must pay to Elections Canada on demand, at Elections Canada's discretion, the
fair market value of the Intellectual Property Rights in the Foreground Information or an
amount equal to the payment received by the Contractor from the sale or assignment of
the Intellectual Property Rights in the Foreground Information.

In the event of the issuance of a notice under subsection 1, the Contractor must, at its own
expense and without delay, execute such documents relating to ownership of the
Intellectual Property Rights as Elections Canada may require. The Contractor must, at
Elections Canada's expense, provide all reasonable assistance in the preparation of
applications and in the prosecution of any applications for registration of any Intellectual
Property Rights in any jurisdiction, including the assistance of the inventor in the case of an
invention.

Article 10 Products created using the Foreground Information

If the Contractor uses the Foreground Information to develop any new product or any improvement
in any existing product, the Contractor agrees that, if Elections Canada wishes to purchase such new
or improved product, the Contractor must sell them to Elections Canada at a discount off the lowest
price for which it has sold those products to other customers, to recognize Elections Canada's
financial contribution to the development of those products.
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